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Today is fixed for passing order in the matter of Order 7 Rule
. |

11 of the Code of Civil procedure filed by defendant No.2. |

‘i.
|
s

' : e
B E i All the contesting parties Gled their respective hazira.

Application for rejection of plaint, written objection, counter

0 reply and the plaint with annexed documents, a8ré perused.
In the instant application defendant No.2 prays for rejection

of plaint on the ground that the plaintff has no cause of action to

"bring the suit against the defendants. It is argued that praysr Nos.

‘a’ and ‘d’ are inconsistent to each other and no effective decree Call
be passed. It is argued that the plaintiff can not sail in two boats at

. the same time; 01€ hand he claims partition of the suit property as

“co-sharer.and on other hand, in case of failure to get partition, s

“an Alternative prayer he is claiming to be a monthly tenant in ‘A

‘
‘ |
schedule prdpérty. Tt is further argued that the plaintiff has no !1
right, title and interest in ‘A’ schedule property. It is further argued ;

%

that there is no specific description of the immovable property

mentioned in ‘B’ schedule of the plaint, rendering it invalid under

Order 7 Rule 3 of the Code of Civil Procedure. It is claimed by
defendant No.2 that she purchased ‘A’ schedule property from its

original owner by dint of a registered Deed of Conveyance, as such,

the property is 1O longer a joint property and defendant No.2 is the
absolute owner of the same. [t is further argued that the Deed of
Cohveyance “executed in favour of defendant No.2, is mot
challenged in the suit, which makes the suit frustrated. It is argued 4
that in the unchallengec probated will executed by Anandi devi
Goenka, the plaintiff is not 2 beneficiary in regards to the suit !i
properties; and as such, he can not glairn any right, title and }
interest over the same. It is further contended that the lease of ‘A

schedule property had been surrendered to defendant No.2 being

its owner but that surrender of lease Las not been challenged in the
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Court in Union Of India vs. Ibrahim Uddin and Anr. reported in

(2012) 8 SCC 148.
5) In Executive Officer, Arulmigu Chokkanatha Swarmy Trust vs.

AChandra'm and Ors. reported in (2017) 3 SCC 702 the Supreme

Court was pleased to hold that the plaindff, who was not in
possession, had in the suit claimed only declaratory relief along
with mandatory injunction, who ought to have claim further :relief
of recovery of posse_s_éion.- It was further held that the suit for a
mere declaration filed by a dispossessed plaint 4f without relief of

recovery of possession is not maintainable.

‘ 6) In Room Lal Sathi vs. Nachhattar Singh Gill reported in (1982) 3

SCC 487 the Supreme Court was pleased to hold that where the

plaint discloses no cause of action, it is obligatory upon the Court to

i reject the plaint as a whole under Order 7 Rule 11(a) of the Code, but

‘the: rule does not justify the rejection of any particular portion of a

plaint.

7) In Sejal Glass Ltd. vs. Navilan Merchants Pvt. Ltd. reported in
AIR 2017 SC 4477, the Apex Court was pleased to hold that it
settled-law that the plaint as a whole can be rejected under O(dci Vil
Rule 11. '

8) In Biswanath Banik and ‘Anr. vs. Sulagna Bose and Ors. reported
in 2022 SCC OnLine SC 314, the Suorerﬂe Court was pleased to
hold that while considering an application under Or der VII Rule 11
CPC, the Court has to g0 through the entire plaint averments and can

- not reject the plaint by reading only few lines/ passages and ignoring

. the other relevant parts of the plaint. -

Plaint case is that Late Mohanlal Goenka was the founder of
Goenka family. He had three sons, namely, Sawarmal, Atmaram

and Chandra Prakash and had six daughters. Sawarmal died on

01.02.1996 leaving behind his widow and three children, namely,”

Rajesh, Suman and N1lanjana Saia Rajesh gor married with one

Aruna Goenka who gave birth of a male child, “herein the plaintiff.
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Marriage of Rajesh and Aruna was dissolved by a decree of ivorce.
married with Deepa Goenka and in their marriage

Then Rajesh got m
one scn, namely, Devansh was born. That ‘A’ schedule property was

taken on lease in the name of Anandi Devi. Goenka, w/0. Late

Mohanlal Goenka in the year 1972 for a period of 70 years. That

o used as the residence of Goenka family:

property has bee
Sawarmal Goenka had managed to get back the possession of the

occupied portions of ‘A’ schedule property from the hands of the

tenants. In 1970s, Atmaram and Chandra Prakash Goenka left the
family residence and started living elsewhere. Only Sawarmal
Goenka continued to reside therein. That Anandi Devi Goenka died
testate leaving a Will dated 13.02.1979. Probate was granted on
the Will on 16.08.1980. As per wishes of Late Anandi Devi. f‘oe’xk?

‘Sawarmal Goenka HUF’ was inducted as a monthly *enam in ‘A

schedule property by a tenancy agreement dated 25.03.1989. That

property has been given on rent for marriage and other ceremonies,

by Sawarmal Goenka HUF for earnings. Around August, 2018 a
property broker made a contact with the plaintiff to ensure whether

the plaintiff would be willing to sale his share in the suit property.

Plaindff was utterly surprised by that proposal. Probate of the will

is challenged in the High Court. Defendant No.1 and 2 have
engineered a fraud using which defendant No.2 is claiming herself
as the sole owner of ‘A’ schedule property. Defendant No.2 has no

independent income source, being a house wife. That defendant

No.1 gave the consideration money from the corpus of HUF for
purchasiﬁg ‘A’ schedule property in the name of defendant No.2.
That the plaintiff has 1/7th’share in the undivided property of
Goenka jbint family. That the plaintiff demanded partition of the

joint family property by a letter through his Advocate on

25.08.2018 but amicable partition was denied by the defendants.
“Plaint shows that primarily this is a suit-for declaration of

title of ‘Sawarmal Goenka HUF in respect of ‘A’ schedule property,
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Secondly for partition of the properties of Goenka joint family; in
alternative to prayer No. (a) and (b) for a declaration of tenancy
right of ‘Saﬂlw.'égrmal Goenka HUF in respect of ‘A’ schedule property
and perpetuél i}ljuﬁction, éndl thirdly for'accounts. _
Plaintiff in his ';IJ_laint annexed the alleged Will exe;:uted by
his great granci-mdther I:afe Anandi.Devi Goenka. Ld. Advocate for
the plaintiff argued that one appeal is pending against the grant of
prbbate of the Will. It is admitted position that the Will of Late
Anandi Devi has been probated under law, so, until thar probate

- will be turned down by the appellate Court, no right, title and

o - interest in the assets of Late Anandi Devi will be devolved upon the
it
' plaintiff. Till then plaintiff does not have any right to sue for

i : i partition of the assets mentioned in the Will.

Plaintiff further argued that Atmaram Goenka being an
% executor of the Will of Late Anandi Devi, had no right to surrender
i*' : the lease in respect of ‘A’ schedule property. _

;: ' 8 Annexed copy of the Will of Late Anandi Devi speaks that ‘27,
;i & Ballygunge Park Road’ and other properties, if any to be found out
) ) in her name, would vest in her executors for administration and
!; Y . distribution of assets. The term ‘administration’ has its wider
‘ p application. It is upon the executor of the Will how he manages the
i - assets for proper administration. In paragraph-J" of the Deed of

Surrender dated 27.06.2018 it is specifically averted by the scle

- surviving executor that he does not wish to continue with the lease
i any longer due to various difficulties. Plaintiff, in his pleadings,
: though questioned the alleged surrender of lease but no relief is
claimed against said surrender of lease.

It is further argued by Ld. Advocate for the plaintiff that ‘A’
schedule ‘propeity was purchased by de\fendant No.2 from the
wealth of ‘Sawarmal Goenka HUF". Thougﬁ, the plaint perpetrates
the ingredients of fraud but no relief is claimed to that effect. Plaint

shows that the plaintiff left the alleged Deed of Conveyance

=~
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anything about the Haveh as mentioned in ‘B’ schedule dn the

plaint. In prayer No. (b) of the plaing, plaintiff prays for partition of
the assets and properties of Goenka joint family. Plaint reveals
_ (paragraph No.1) that Late Anandi Devi had three sons and sixX
‘ iy % - daﬁgl*teré from her husband but the plaintiff does not Lother to

=k " make all of them party in a suit for partition of the properties

alleged owned by Goenka joint family. Now, the queston is that

|
"y . which property is to be considered as the Jomt property of Goenka
‘ _ famﬂy‘and who are considered t© be the co-sharers (I consciously
- ! “ ' do not use the term ‘copa arcener’). Genelogical table annexed with
| @ W, : _the plaint, is incomplete as regards to Goenka joint family. g
Regarding tenancy of ‘Sawarmal Goenka HUF in 1e>pcct of
schedule ‘A’ property, apa:t from tenancy agre gement dated

95.03.1989 I would like to rely on averments made in pa1aglaph

“'No. D’ in the Deed of Surrender wherein the tenancy and possession

3

; _ . of ‘ggwarmal Goenka HUF in respect of schedule ‘A’ property, is
i admitted by the executor of the Will. So, there is no doubt that
L] oy e g

: . ‘gawarmal Goenka HUF has 2 right in respect of schedule ‘A’

i property as a tenant, but the plaint does not implead ‘Sawarmal

R o Goenka HUF as a plaindff in the suit for getung a decree in its

favour. In absence of ‘Sawarmal Goenka HUF no declaration of

. ; tenancy in respect of schedule ‘A’ property can be made in the suit. |

It is correctly argued from defendant side that the immovable ‘

i . . property mentioned in schedule ‘3" of the plaint has no specific

“description which renders the suit bad under purview of Order 7

Rule 3 of the Code of Civil Procedu;e : : .!

Plaintiff in the instant suit takes two- folr* stand- firstly, 1_

. ©  seeking partition of the suit property allegedly inherited; secondly, !

claiming right as a tenant in the suit propevty. Plaintiff can not sail

i
- in two boats at the same time. Both the stands taken in the plaint, _ l

r
! 4 PR are 1ncon51stent to each other
1

" Further, the r:olamt does not disclose any tangible incident
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where from it can be ascertained that his tenan

‘be sought for if existence -of that 1l

8
cy right has ever

ed by the landlord(s). Section 34 of the Specific Relief
of any right can only

been threaten

Act depicts that, under this section declaration
ight/interest has been demed ‘or

threatened by the defendam(s) In four corner of the plaint nf\

at on the alleged tenancy right is found. Thus, 1 have:

apparent threz

no hesitation to hold that section 34 of the Specific Relief Act is not

at all attracted in the suig, and the plaintiff has no cause of acton

bring this suit for declaration of his tenancy right.

In the premise of above discussion { am to hold that the

plaintiff is not sure about his own right in respect of the suit

properties. The plaint is & clear eye-wash and is drafted so cleverly

only to create an illusion regarding cause of acaon. plaint has failed

to substantiate the right of the plaintiff to sue the defendants in

respect of the suit properties.
Thus, I am © hoid that ulamtiff has no cause of action o

i

bring the suit against the defeﬂdants
petition under Order 7 Rule 11 of
by defendant No.2, is hereby allowed on

the Code of Civil

Procedure filed

contest.
Hence, it is
ordered

that the plaint be and the same 18 rejected under Order 7 Rule

11 of the Code of Civil Procedure but without any order as 1o

costs.

Dealing Assistant is directed to draw up decree accordingly.

Suit is thus; disposed off accordingly-

Dealing Assistant i directed to note in relevant registers.
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