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Partha Sakha Datta, J.:-

By this application under Section 482 of the Cr.P.C.
prayar i3 made by the petitioner for quashing of a
proceeding being case no. C-5%43 of 1999 uynder Section
4204471 of the IPFC pending before the learned Metropolitan
Magistrate, 15" Court, Calcutta so far as it relates to
him. The O.F. Mo. #, the Director of Mfs. 2177 Century

Security Ltd. lodged a complaint against Mfs. Sequence
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Estates Pvt. Ltd, (accused no. 1), and two Directors
accused ne. 2 and 3 arfd chree others i.e. accused no. 4, 5
and 6. Accused no. 2 is the husband of the accused no.3,
while accused no. 4 is the father of accused no, 2 and
father-in=-law of the accused no. 3. QAccuszed no. 5 is &
Finance Broker whe introduced accused no. 2 allegedly to
the complainant and one Mahendra ZF??T‘Jalan. Accused no.
& is the father-in-law of accused no. 2 and father <f the
accused no. 3 and also is Chairman cum Managing Diractor of
a company ¢alled Joy Prakash Industries Ltd., This accused

no. 6 is the petitioner herein.

Accused no. 2, 4 and 3 represented te the complainant
and one Mahendra Kumar Jalan that accused no. 4 Mr. R.K.
Dikshit, the father of accused no. 2 was a wealthy person
having very high reputation in society and that accused no.
& was a front ranking industrialist in the country.
Accused no. 5 whe incroduced the accused no. 2 te the
complainant réprésented that accused no. 2 and 3 were
desperately in need of money for setting up their factory
in the namé and style of Rashiva International Ltd. and
thay were helding 32 lac equity shares of Rs.10 each of Joy
Prakash Industries Ltd. valued at about Rs5.256 crores and

the =aid shares hagd srood registered in the name of the
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accused no. lzﬁgauested the complainant/company to arrange
for finance for accused no. 1, 2 and 3 for Rs.l crore
against security of the aforesaid 32 lac equity shares of
Joy Prakash Industcries Led. The accused no. 5 further
falsely represented that the loan would be repaid with
interest at the rate of 308 p.a. within 90 days from the
date of receiprt of the money. Accused no. 1 to 5 knew from
the wery beginning that they would not repay the said sum
or any part thereof but even then the accused no. 2 te 5§
continued to make false representations to cheat the
complainant and Sri Mahendra Kumar Jalan. Accused no. 2 in
course of discussion held over telephone told that he had
talked with the present petitioner, accused no. 6, To the
eftect that the accused noe. € had approved of the proposal
of the accused no. 2 in the matter of pledgement of 32 lac
shares of Joy Prakash Industries for the purpose of
securing a loan of Rs.l crore. Being induced by false and
fraudulent representation of the accused no., 2 te 5 the
complainant agreed to advance a loan of Rs.l crore only to
the accused no.l. Thus, che complainant and Mahendra Kumar
Jalan have been cheated in respect of RBs.37.%5 lac which was
paid e the accused no. 1/company by chegque no. 259032
dated 26-0%-1985%8 drawn on Bank of America, HNew Delhi

Branch. On the said date the accused no. 2 along with
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accused no. 5 came to the office of the company of the
complainant and the accused no. 2 delivered 16 lac equity
shares claiming the same to be the genuine and original
share with the scripts of Joy Prakash Industries Led.
bearing discinctive numbers as m&n:.ionad in paragraph & of
the complaint and pledged those shares with the company of
the complainant at their Corporate Office at no. 2 Cliwve
Ghat 3Straeet, Calcutta. The cheque for Rs.37.5% lac was
recelved by the accused mo. 2 in presence of the accused
no. 5 and deposited the said chegue with the bank account
of the accusad no. 1 on 30-09-1998 and the said chegue was
encashed on that dace itCselr, AcknowWledgement of the
chegue wasg granted by the accused no. 2. On 28-09-1998 the
complainant/conpany by another chegue paid a further sum of
#3.37.5 lac favouring accused no. 1 and hanced over cthe
samé tCo the accused no.- o 2. Mith & wview o cCreste
confidence that the loan money thus received would be
promptly repaid which the accused persons knew from the
baginning that the same would never be reopald and wWith a
view to cheat the complainant the accused persons executed
few documents including a letter of request, a promissary
note, a lecter of continusty and affidavit of accused no. 2
along with post dated chegues for repayment of the loan as

also a Deed of Pledge, Simultanecusly, accused noe. 2 in
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tha presence of the accused no. 1 physically handed over
the second lot of 16 lacs equity share scripts claiming to
be the original and genuine share scripts of Joy Prakash
Industries Lta, The accused no. 1, 2 and 3 falsely
represoented that they would redeem the pledged shares
within %0 days from the date of receipt of the amount of
depository loan on repayment of the asaid sum of money
togecher with interest to boe calculated at 30 of the
principal. On 10-11-1%%8 the complainant company palid a
further sum of Rs.25 lacs by cheque no. 259041 drawn on
Bank of America, New Delhi Branch in faveur of the accusec
na. 1. and handed ower rthe same to the accused no. 2 in
presence of the accused no. 1 ard on that day itself the
cheque was encashed. Thus, the complainant company paid a
total sum of Rs.l crore. It 158 alleaged that accused no. 4
gave false asaurance With a view to deceive and cheat the
complainant by falsely assuring the complainant of payment.
Accused no. 1lfcompany through accused no., 2 purportedly
wrote A letter to Joy Frakash Industries Ltd. on 28-08-1958
and pretended to regquest them to record in thelr reglisters
that the aforesaid shares had been pledged with the said
complainant/company and requeitml; Joy Prakash Industries to
confirm that such pledge was noted knowing that the said

Joy Prakash Industries Lud. would not really confirm the
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transaction. Accused no. 2 procured & letter dated 07=-10-
1598 purported to be written by Joy Prakash Industries Lrod.
Whereby Joy Prakash Industries Ltd. was presumed to have
confirmed to the complainant/company of their having
recorded the pledge by accused no.l of the aforesaid shares
but Joy Prakash Industries denied to have written any such
letter dated 07-10-1065, Thus, with a wiew To supporc
false claim of accused no. 1 to 5 accused no. 6 procured . frm '
Joy Prakash Industries false document i.e. denial of the
fact that they had written the letter dated 07-10-199%, and
that all the shares scripts were nRot cr- Joy Prakash
Industries. Criminal conspiracy was hatched by and between
the accused persons and ln pursvance of the conapiracy the
accused persons used some forged share scripts and a false
and forged letter of Joy Prakash Industries dated 07-10=
1998 to cheat the complainant, Mahendra Humar Jalan and
induced them to pay Rs.l c¢rore which they would never have
paid if they had "known that all representations were falsae

end frauvdulent.

Qffences were alleged to have been committed thus

under Section 420/465/7467/74687471/1208 of the IPC.
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The learned Metropolitan Magistrate issued process

4gainst the peritioner under Secrien 420/471 of the I1PC.Y

It is contended in the revisicnal application that if
the petition of complaint is read as a whole it would
reveal that no case was made cut against the petitioner who
was the accused no. & in the case. The mere fact that the
accused no. & is the father-in-law of the accused no. 2 and
the father of the accused no. 3 is in absence of any
material cannot be the ground te say that the said accused
no. 6 conspired with the other accused persons. This is
more 30 when in so far as accused no. 6 is "concerned no
ingredients of the coffences under Section 420/471 of the
IPC could be made out. It has been submitted by Mr. Sekhar
Basu, learned senior Advocate appearing for the petitioner
that a careful perusal of the petition of complaint would
reveal that accused no. 2 allegedly falsely represented to
the complainant that he had a talk with the present
petitioner who allegedly approved of the proposal of the
said accused no. 2 Lo pledge 32 lacs shares of Joy Prakash
industries for the purpose of obtaining loan of Rs.l crore.
It is submitted thar it was not the allegaticn in the
peticion of complaint that at any point of time the

petitioner either verbally or in writing himself
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cpmuni:ﬁtad e the _v:-nmplain.!nt of having approved the
propesal of the accused no. 2 Lo pledge 32 lacs shares of
Joy Frakash Industries for the purpose of obtaining loan of
Rs.l crore. It has been submitted that alleged false
representation of the accused no. 2 toe the complainant to
the effect that the accused no. 6 has confirmed the
proposal of the accused no. 2 in the matter of pledgement
of 32 lacs shares is firstly not the evidence of legal
character prima facie to bind the petitioner and secondly
such alleged representaticn in absence of any material to
the effect such representacion was to the knowledge of the
patiticoner cannot constitute an offence under Section
120/471 of the IPC. The argument further runs that the
letter dated 07-10-1%98 purported to have been written by
Joy Prakash Industries Ltd, confirming to the complainant’s
company of the said Joy Prakash Industries Ltd. having
racorded the pledge by the accused no. 1 of the aforesaid
shares has not been alleged at all in the petition of
complaint to had been written by the accused no. & himself.
In other words, it is argued that had it been the case that
the accused no. & submitted or forwarded the letter dacted
Q7=10=-19%8 to the complainant/company allegedly confirming

proposal of the accused no. 2, then it could have been

argued that the accused no. € could have a mens rea.
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Howhere has it been alleged that the accused no. & wWas
instrumental in issuing such letter of confirmaticn dated
0T=10-1998, That the said purported leéter dated 07-10~-
L9598 was not to¢ the knowledge of the petitioner has bDeen
made clear in the petition of complaint itself with che
words that the Joy Prakash Industries Led, subsequently
denied having written any such letter dated 07=-10-1998.
Therwfore, it is argued that the petitioner should noat have
pean aummoned to appear by the learned Magistrate to answer
charges under Section 420/471 of the IPC, It is argued
that the allegatioen in the petition of complaint that the
accused no. 6, i.e. the petitioner procured from Joy
Frakash Industries Ltd. a false document i.e. denial of the
fact that they wrote any such letcter dated 07-10-1998 and
that all the share scripts were not of the said Joy Prakash
Industries Ltd. is meaningless because the letter of denial
wWas lssued when the petiticner came to know that a letter
of confirmation had been issued in the name of Joy Prakash
Industries Ltd. on 07=10-1%%&. It is argued that causing
issuance of letter by Joy Prakash Industcries ctheraby
denying any i1sauance of letter dated O7=-10-1998 itself
pECVESs tnat-the petitioner Jdid not at all issue any letter
of eonfirmation on 07=-10-1998 and any such letter of

confirmation which definitely, &3 the petirion of complaint
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itself tends to show, was not only behind the knowledge of
the petition but alse not a genuine one. It is argued that
the guestion is whether it is the case of the petitioner
that the letter dated 07-10-1998 affirming the propesal of
accused no. 2 is false or forged or whether the subsequent
letter of denial of affirmaction dated 0%-11-1998 is False
or forged. It is argued that at paragreaph 15 of the
petition of complaint, the complainant/opposite party no. 2
has described the letter dated 07-10-1998 to be a false and
forged letter which had been utilized to Eheat. If the
said letter dated 07-10-1998 purportedly issued by Jai
Prakash Industries is a forged document on the ground that
it was not issued by Jai Prakash Industries, then in such
event the subsequent letter dated 09-11-199%8 issued by Jai
Prakash Industries, thereby denying issuance of the forged
letter dated 07-10-15%38, cannot be deemed to be a forged
one. On the other hand, even if it is assumed cthat the
letter dated 07-10-19%8 had been issued by Jai Prakash
Industries, then the subseguent . letter dated 0%-11-15%8
issued by Jai Prakash Industries merely contained a false
statement and a wrong assertion., It is not the case of the
complaipant fopposite party no. 2 that the subseguent letter
;(b &
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dated 09-11-1598 had not been issued by the authorized
represencacive of Jai Prakash Industries Ltd. i,e. a person
not having requisite competence Lo lssue such letter. In
such circumstances the sa'd letter dated 05-11-199%8 also
cannot be said to be a 'false document’ falling within any
of the clauses provided under Secticon 464 of the IPC. It
fs further argued that a civil suit being suit ne. 42 af
1999 had been instirured by Joy Prakash Industries Ltd.
before the Hon'ble High Court of Delhi bringing to the
notice of the Hon'kle Court the fraudulent mnature of the
share certificates in cthe possession of the 0O.P. No.
Zfcompany (complaint company) and praying f;r declaration
that the said shares were?ﬁﬁﬁu;nﬂ and the Hon'ble High
Court of Delhi by order dated 13-01-1999 passed an arder to
restrain the complainant herein, Ms/s. M.K.J. Enterprises
Ltd. and the accused no. l1/company from dealing with the
order utilizing the said share certificate of Joy FPrakash
Industries Ltd. which was in their possession and, as a
retaliatory measure the ipnstant complaint case has been
filed by the complainanc/company on 12-52-1999, l.e. after
the order of the Delhi High Court was passed, Then it is
argued that the petition of complaint, read as a whole does
not at all bring about any element of criminal consplracy.

Lastly, it 15 argued that the petitioner cannot be
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arraigned as an accused by wvirtue of vicarious liability on
the ground that the petitioner 1a the Managing Director of

Joy Prakash Ingusctries Ltd.

Mr. Basu referred to the decisions in Maksud Saiyad
vs. State of Gujarat & Ors., (2008) 1 Cr.LR (8C) 228, S.K.
Alagh va. State of U.P. & Ors., 2008(2) Suprama 152, Papsi
Foods Ltd. and Anr. Va. Special Judicial HMagistratea and
Crs., 1998 8CC (Cri) 1400, Ashok Chaturvedi and Ors. wvs.
Shitul H. Chanchanni and Anr,, 1998 SCC (Cri) 1704, State
of Haryana va. Bhajan Lal, AIR 1992 S5C €04, JTH Zwart and

Ors. va. Indrani Mukherjea, 1990 C.Cr.LR {(Cal) 1.

In, Maksud Saiyad (supra) the criminal proceeding was
washerz?ﬁmﬁ{pawﬂn of lcan taken from the bank
an application for recovery of the amount was filed before
the Debt Recovery Tribunal. In this decision reference was
mace Lo Sarcej Kumar Poddar wa. State (HCT of Delhi) & Anr,
(2007) 2 C.Cr.LR (SC) 187 and 8.M.5. Pharmaceutical Ltd.
va. Heeta Valla and Anr., (2007} 3 B8CALE 245. The dacisicn
in S.K. Alagh vs. Stata of U.P. and Ors., 2008(2) Supreme
152 has been relied on by the petitioner as in this case 1L
haz been held that a charge under Seccion 406 of the IFC

cannot lie againat a Director of a company as a Director of
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a ocompany or an employee cannot be held to be wvicariously
liable for any offence committed by the company itself,
The decisien in Pepsi Food Ltd. and Anr. vs. Spacial
Judicial Magistrata and Ors., 15%8 S8CC (Cri) 1400 deals
with the power of the High Court te have the proceeding
gquashed against him under Section 482 of the Cr.P.C. or
Article 227 of the Constituticn of India when the
complainant does not make out any case against  him.
Decisign in Ashok Chaturvedi and Ors. (supra) is on the
point when there 13 no material for framing ﬁf-nharqes an
accused iz not debarred from invoking sthe inherent
jurisdietion of the Court even when the Magistrate has
taken cognizance of offence. The decision in TH Zwarts
isupra) held that incorporation or inclusion of a false
statement in & document would not Ifso facre make the
document false because for a document to be false it is to

tell a lie about itself.

Learned Advocate for the O.FP. No. 2 Mr. N.N. Adhikari
submitted that the Court cannct guash a criminal proceading
unless the Court is ’fﬁﬁwﬁh{ﬁf: that ceontinuation of a
criminal proceeding is an abuse of the process of the

SCOurt. Breoording to Mr. Adhikari abuse of the process of

the court takes place only when there is improper use of a
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regular legal process by which unfair advantage is obtained
By a party to the proceeding over an opponent and every
amgunt of wrong does not constitute abuse of the process,
Mr, BAdhikari seeks to make & distinction between abuse of
the process and wrong process and it is only when abuse of
the process is detected then only for the ends of juscice a
proceeding <can be guashed. It i3 submitted with referénce
to paragraph 14 and paragraph 15 of the peticlon of
complaint that it cannot be held that the petition of
complaint 1is not maintainable in the eye of law because
these two paragraphs disclosed commission of an offence and
when such commission of coffence L& disclesed che court,
having regard to the guidelines in State of Harivana ws.
Bhajanlal., (1992)supple(l)sCC 335 quashes the criminal
proceeding. It is submitted — that it was the
accused/petitioner who was instrumental In procuring a
document i.e. denial of the fact that they wrote & letter
dated 07-10-1996 and that all the share sScripts were not of
Joy Prakash Industries. It iz submitted that pursuant to
criminal conspiracy all the accused persons used some
forged share scripts and a false and forged letter dated
37-10-19%8 in order to cheat the complainant and Mahendra
Humar Jalan and induced the sald company of the complalnant

te pay Rs.l crore which the company would not have pald if
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they had known that all the representations were false and

fraudulent.

Mr. Adhikari submitted that the accused No. 3 Sat.
Rakha Dixit and the present petitioner i.e. accused no. 6
both have filed two separate applications under Section 462
of the Code of Criminal Procedure against the aforesaid
crder of issuance of process passed by the said Learned
court before tha Hon'ble High Court at Calcutta and an 8th
April 2004 cthe application filed by cthe accused Mo. 3 being
CRR No. 13 of 2000 was dismissed by the Hnn'ble_ur. Justice
Fradip Kumar Biswas. Against the sald judgment the accused
Ho. 3 preferred a Spécial Leave Petition before the Hon'ble
Supreme Court but on 27-08-2004 the said Special Leave
Pertition was also dismissed. But the ﬁw:ppumtmn
under Section 482 of rthe Code of Criminal Procedure filed
by the petiticner herein i.e. the accused no. & being CRR
Ho., 12 of 2000 is pending before the Hon'ble High Court at
Calcutta for the last 8 years and by wvirtue of the atay
order dated S™ January 2000 passed by the Hon'ble Mr.
Justice P.K. Sen ist connection with the instant CRR Ho. 12
of 2000 the entire criminal proceeding pending belfore the

Foms Fictoing sead W )
aforeszaid Learned C:}urtf'._u_-..'ﬂ-'-'d- for the prolongepericd of

rima. It is worth while to mention here that both the

A | §{':r£%



1

accused poersons l.e. the accused no. 3 and the accused nc.
. ﬂ\f“—‘-‘ o

¢ (the petiticner hereinl, f.. .. = .. the same footing in
the petition of :nmplalnﬁé fi h:di thiz ©wo applications
pefore this Hon'ble High Court againsat the self-same order
and on the basis of the self-same grounds with an ulterior
motive to stifle the legitimate prosecution of the instant

CAfe.

It is subamitted cthat uncontroverted allegations made
in the petition of complaint against the accused no. & do
constitute a cognizable offence on the basis of which it
was justified for the learned Magistrate to hold that there
was sufficient ground for proceeding against the accused
no. Bl It is further submitted that this court may not
take a different view from the judgment passed by Hon'ble
Justice FPradip HKumar Biswas in CRR MNo. 12 of 2000 and
accused no. 3 and accused no. 6 do not stand on different
feoting. My attention has been drawn to the decisions in

Hamids ws. Rashid 4 Rashead and Ora., (2008) 1 SCC 474,

Zzandu Pharmaceutical Works Ltd. and Ors. vs. Mohd. Sharaful
Haque and Anr., (2005) 1 SCC 122, Statas of M.P. ve. Awadh
Kishore Gupta and Ors., (2004) 1 S0 691, State of
Karnataka vs. M. Devendrappa and Anr., (2002) 3 sCC 8%,

Rajash Bajaj vs. State of Delhi and Ors., (1999) 3 SCC 239,

OXet
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Madhu Limaye vs. State of Maharashtra., AIR 1978 SC 47, and

R.P. Kapoor vs. Stata of Punjab, AIR 1580 SC 866.

In Hamida ws. Rashid (supra) 1t was held in line of
Hadhu Limaye State of Maharashtra (supra) that an inherent
power of the Court is to bé used only in cases where there
iz an abuse of the process of rthe Court or where
interference is absolutely necessary for securing the ends
ol justice. In EZandu Pharmaceuticals (supra) it was held
that there cannot be any straight Jacker formula for
exercise of inherent jurisdiccion. If it appears that the
ingredients of the offences are disclosed and there is no
material to show that the complaint is mala fide there
would not be no ground o guazh a proceeding. In the State
of Madhya Pradesh va. Awadh Kishore Gupta (supral the ratio
of the decision was that Lt was impermissible for High
Court to look into the materials the acceptablility of which
was esgentially a matter of trial. In State of Karnataka
vs. M. Devendrappa (supra) it was held that the inherent
jurisdiction of the Court should not be exercised to stifle
legitimate prosecuticon and High Courl could not assume the
role of a trial court &and embark upon an enguiry as to the
reliapility of the evidence and sustainability of the
accusaticn on a reasconable appreciastion of such evidence.
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In Rajaesh Bajaj wve. State of Delhi & Ors. (supral 1t was
held chat many & cheating i3 committed in the course of
commercial or money Ctransaction and it is not essential
that a complaint should wverbatim contain all  che
ingredients cof the offence of cheating. Madhu Limayve gives
the guideline for exercising of inherent powWer Te Gquash a
proceeding. The decizion in R.P. HKapoor wvs. Stata of
Punjak., AIR 1960 S8C B66 nhas been explained further in

State of Hariyana vs. Bhajanlal (supra).

As to the submission of Mr. hdhikari that the decision
of this ecourt in CRR No., 12 of 2000 dismissing the
revigicnal application praying for dropping of the
proceeding as against the accused no. 2 and 3 should govern
also the present petitioner regquires consideration first,
If we read the petition of complaint and make an anatemy
therecf wa clearly are able ro make a distinction between
the accused no. 1 to 5 on the one hand and accused no, 6
who 1s the present petitioner on the other. It iz against
the accused no. 1 to 5 chat allegation of cheating and
forgery has been committed with direct expression and
allegation of facts. It is c¢learly discernible rthat
accuged no. & stands on a somewhat different footing and so
far as the szaid accused no. € 1s concerned cthere is anly
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one allegation against him and before we go te proceed with
the examination of that allegation we should bear in mind
the guidelines for quashing of a proceeding as laid down in
State of Hariyana ws. Bhajanlal (supra). It is only when
the petition of cnmplaint.d¢25 not disclose a prima facie
cognizable offence or when the allegaticns in the petition
of complaint or the FIR are inherently improbable or
absurd, or when the petiticn of complaint or the FIR is a
mala fide one intended to haréss the opponent, or when no
evidence of legal characrer is available or when there is
legal bar to the entertainability of an application that a
criminal proceeding should be gquashed., At ;nra 5 of the
petition of complaint there is allegation that accused no.
2 over talephone called on Mahendra Fumar Jalan chat ne had
a talk with the present petitioper who had approved the
proposal of the accused no. 2 o pledge 32 lack shares of
Joy Frakash I[ndustries for the purpose of cbrtaining loan of
Rs.l crore. This alleged approval of the petitioner
:anvay;d e an ancther accused regarding approval of the

L e the pledgement of shares of Joy Prakash
Induscries can hardly be said to be a lawful material
against the present petiticner. How allegedly it was the
accused no. 2 who procured a letter dated qj-1|-1995

purported to have bean written by Joy Frakash Industries
ﬂ/’,‘-\ !



Ltd. whereby Joy Prakash Industries denied to have written
the letter dated 07-10-1998. It is not the allegation that
the present petiticoner procured such letter. It 15 the
specific allegation of the complainant that with a view to
support the false ¢laim of the acgused no. 1 to 5. Accused
no. & who iz the present petiticner procured from Joy
Prakash Industries false document i.e. denial of the fact
that they wrote the letter dated 07=-10=1998 and that all
the share scripts were not of Joy Prakash Induscriea, I am
not unmindful of decision in State of Madhya Pradesh wvs.
Awadh Kishore Gupta (supra) where it has been held that it
was impeéermissible for High Court to lock into the materials
the acceptability of which was essential & matter for
trial, but whare the ﬂncumEntE:?%llEU on by both the
parties it is but necesssry to dwell on the documents. In
para 14(C) it is the specific case of the cauplninant.tha[
the accused no. 2 procured a letter purported to be written
by Joy Prakash Industries Ltd. In the written notes of
argument furnished by the complainant three letters have
been referred to - one dated 07-10-1%94, another dated 03-

11-199%8 and another dated 059-11-1558. According to  the
complainant, complainant on receipt of the letter dated 07~
10-1998 wrote a letter te the accused no. l/company on 03-
11-1898 informing them about the noting of the pledge of

g(bﬁi’
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the aforesald share scripts, It is not the case in the
petition of complaint that accused no, & wrorte the lettar
dated 07=11-1998. It is not the c¢ase in the petition of
complaint that the petitioner produced the letter of
confirmation dated 07-10=1938 Lo the complainant.
Allegedly, the letter dated 07-10-195%8 was issued by senior
Manager of Joy Frakash Ilndustries Led. Thact letter dated
07=10=1998 was replied cto by the complainant on 03=-11-199%
about the noting of the pledge of the aforesald share and
then on 09=11-149%6 complainant received the larter from Joy
Frakash Industries Ltd. where the company of the present
petitioner denied about the ownership of such’ shares of the
accused no. 1. Thus, Le:ta¥ dated 07=10-1998 which was not
written by the petictioner has bean disowned by the
petitioner's authorized signatory through the letter dated
0%-11-19%8 and in that leccer dated 05-11-199%8 it was noted
that no letter dated 07-10-1998 was sent .. ... .. ; LO noCe
the pledge and it was further noted that pledge of shares

should not be noted in the records in view of the
provisions of Section 153 of the Companies Acst. The letter
dated 07-10-1993 issued by Joy Praxash Industries Ltd. was
replied to by the complainant’'s company/21"" Century
Security Ltd. It i3 not underscood how the present
petitioner can be fastened with liability of forgery eithor
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with respect to the letter darted 07-10-1998 or with respect
Lo the letter dated 09-11-1998 a2 neither of the letters
Was Written by the petiticner. It is argued by Mr. Sekhar
Basu, learned Advocate for cChe petitioner Chat it iz noc
underscood at all how the present petitioner would be in a
pﬂii&inn Lo support a false claim of the accused no. 1 to &
Ly causing issuance of any lecter by Joy Frakash Industries
Ltd. denying thereby issuance of any purported letter dated
07-10-1998 which was produced not by the petitioner bur
allegedly by the accused no. 2 before the complainant. In
order to establish prima facie at least charge under
Section 471 of the IPC it has to be shown chat it was the
petiticoner who committed forgery of the letter darted 07-10-
1998, Mr. Basu argues that the petition of complaint does
not say in specific term as to which of the letters is
forged - whether the letter dated 07=-10-199%8 confirming
pledgement of shares or letter dated 09-11-1998 disowning
the letter dated 07-10-1998 but it has to be establiszhed
that it was the petitioner who wa3s inscrumental in
commission of Iforgery. AT para 15 of the complaint it 1is
said cthac the letter dated 07-10-1998 was a forged cone but
nowhare in the petition of complaint it has been alleged
that it was the petitioner who committed forgery of this

letter or who procured the letter frem Joy Prakash

e
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Induatriea or whoe furnished the lerter dated 07-10-1%998 to

the complainant.

The decision in S.K. Alagh (supra) is relevant here.
Petitioner is said to be the Chairman of Joy Prakash
Industries. Offence alleged is said to be one of cheating
and forgery. Taking a cue from Sabitha Ramamurthy, (2006)
10 8CC 511 it was held by Lned.{Lnrdahip.-. of the Supreme
Court that in absence of any provision laid down under the
STATUCeé A& Director of a company or an employee cannot be
held te be vicariously liable for any offence committed by
the company itself. It is always alleged that'ﬁny Frakash
Industries Ltd. Company committed forgery of the letter
dated 07-10-1998 because it is the Joy Prakash Industries
Lrd. who issued the lebter. Therefore, unless prima facle
material iz slleged that it was accused no. & who is the
present petitioner who alone was responsible for commission
of forgery then and then only the petictioner can be

tasctened with criminal liabilicty of cheating and forgery.

In the circumstances, [ fail to find out any prima
facie offence on reading the petition of complaint alone as

against the preésent petitioner.

g{?'ﬁ:
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' situated thus, the revisiogal application is allowed.

l %49« :
s Fl J—, A A , l-'-{'-l!:;m.n'_
Wiuiml Proceeding !ia duashed. oLt FHe prseest p

A copy of the order shall be sent to the learned
Metropolitarn  Magistrate, 150 Counrt, Calcutta for

information and necessary action.

It is further directed to send the L.C.R. immediately

to the concerned department as expediticusly as possible,

Urgent xerox certified coples of this order, it
applied for, be given to the parties as expeditiously &s

possible.

sd&f- F.f,m,ﬂ/

(Partha Fakha-=8T 3" N _—
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